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No. 12-10068

IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

v.

MICHAEL S. IOANE, 

Defendant-Appellant.
________________________________ 

)
)
)
)
)
)
)
)
)
)

D.C. No. 09-CR-0142-LJO

MOTION FOR RELEASE
PENDING APPEAL

For the reasons set forth below, Defendant-Appellant Michael S. Ioane

hereby moves for release pending appeal in this case on all of the same conditions

imposed when he was released pending sentencing on November 4, 2011.  

Appendix B.  These conditions include a bond secured by three real properties,

home detention with electronic monitoring, and supervision by pretrial services. 

Id.

I.  STATEMENT OF THE CASE

In an indictment filed April 9, 2009, the government charged defendant

Michael S. Ioane with one count of conspiracy to defraud the United States in

violation of 18 U.S.C. § 371 (count 1) and four counts of presenting false or

fictitious financial obligations with the intent to defraud in violation of 18 U.S.C.

§ 514(a)(2) (counts 5-8).  Appendix O.  At an initial appearance on April 10, 2009,

Mr. Ioane was ordered released on bond with pretrial services supervision and

other restrictive conditions including home detention and electronic monitoring. 

On April 13, 2009, Ioane surrendered his U.S. passport as a condition of pretrial



release.  Conditions of release were amended on May 14 and June 30, 2009.

On October 2, 2009, Ioane moved to suppress evidence obtained through a

facially overbroad search warrant.  Motion to Suppress, filed 8/27/09 (document

47).  At a hearing on October 8, 2009, the district court denied the motion, in large

part, holding the warrant was not overbroad.  App. M, at App. 102-105

At a number of pretrial proceedings, Ioane objected to continuances of the

trial date sought and granted on behalf of his co-defendants Vincent Booth and his

wife Louise Booth.  On July 30, 2010, defendant Vincent Booth pled guilty,

pursuant to a plea agreement which contemplated that the government would

dismiss all charges against his wife Louise at the time of sentencing.  App. F

(Reporter’s Transcript (RT), change of plea hearing, 7/30/10); App. G (Plea

Agreement of Vincent Booth), at 9, ¶4(f).  Nonetheless, the Booths’ requested

continuance and associated exclusion of time under the Speedy Trial Act to

prepare for trial inexplicably continued even after Vincent Booth’s guilty plea.    

After other continuances, jury trial began on September 26, 2011.  On

October 3, 2011, the jury returned a verdict of guilty on all counts.  At that time,

the district court remanded Ioane into custody and his motion for release was

denied at a bail review hearing on October 5, 2011.  App. 137-38 (docket entries

137 & 140).  

On November 4, 2011, the Court granted Ioane’s renewed motion for release

on a bond secured by the equity of three real properties with stringent release

conditions, including home detention, electronic monitoring, and a Vaccaro bond. 

App. C (RT, 11/4/11); App. B (order setting release conditions).  Ioane was ordered

to appear for sentencing on January 23, 2012.  

On November 7, 2011, Ioane filed a motion for judgment of acquittal or,
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alternatively, a motion for new trial.  App. 138 (docket entry 150).  At a hearing on

January 3, 2012, the Court denied Ioane’s motion for acquittal and new trial and

continued his sentencing hearing to January 30, 2012.  App. 140 (docket entry

171).

On January 30, 2012, Mr. Ioane was sentenced to 108 months imprisonment,

a 36-month term of supervised release, and $500 in special assessments.  App. 141

(docket entry 181).  The district court remanded Ioane after sentencing.  Id.  On

January 31, 2012, Ioane timely filed a notice of appeal to the Ninth Circuit Court

of Appeals.   App. 141 (docket entry 182).  

On February 1, 2012, the district court set a “continued” sentencing hearing

for February 6, 2012.  

On February 2, 2012, Ioane filed a motion for release pending appeal.  App.

141 (docket entry 187).  U.S. Pretrial Services prepared a supplemental bail

memorandum in which it concluded that Ioane was neither a danger to the

community nor likely to flee, but took no position on whether he had presented

substantial issues for appeal.  

On February 6, 2012, the district court held a “continued” sentencing

hearing at which it made additional findings supporting its guideline calculations

and then denied Ioane’s motion for release pending appeal.  App. A, at App. 1-7.1 

The court stated its view that Ioane lied while testifying at trial and had not

presented any substantial enough issues to justify release pending appeal.  Id. at 5-

6.  Ioane now moves this Court for release pending appeal on the same conditions

1 Because a notice of appeal must be filed after sentencing, Ioane filed an
amended notice of appeal on February 7, 2012, in an abundance of caution in the
event that the 2/6/12 “continued” sentencing hearing is construed as part of Ioane’s
sentencing.  See App. 128 (docket entry 192).
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imposed when he was released pending sentencing by the district court on

November 4, 2011.  These conditions are set forth in a release order, which is in

the Appendix to this motion at App. 8-10.   

II.  ARGUMENT

THE COURT SHOULD ORDER IOANE RELEASED PENDING APPEAL
WITH ALL CONDITIONS PREVIOUSLY SET IN THE COURT’S LAST
RELEASE ORDER, INCLUDING A BOND SECURED BY THE EQUITY IN
THREE PROPERTIES, HOME DETENTION WITH ELECTRONIC
MONITORING, AND PRETRIAL SERVICES SUPERVISION. 

A.  STANDARD FOR BAIL PENDING APPEAL

A defendant is entitled to release pending appeal where he shows (1) by

clear and convincing evidence that he will neither flee nor pose a danger to the

community; and (2) the appeal is not for the purpose of delay and “raises a

substantial question of law or fact likely to result in” a reversal or an order for new

trial.  18 U.S.C. § 3143(b).2  

In United States v. Handy, 761 F.2d 1279 (9th Cir. 1985), the Ninth Circuit

2  18 U.S.C. §3143(b) states in relevant part:

“Release or detention pending appeal by the defendant - - (1) . . .  The
judicial officer shall order that a person who has been found guilty of an offense
and sentenced to a term of imprisonment, and who has filed an appeal . . . , be
detained, unless the judicial officer finds - -

(A) by clear and convincing evidence that the person is not likely to flee or
pose a danger to the safety of any other person or the community if released under
section 3142(b) or (c) of this title; and (B) that the appeal is not for the purpose of
delay and raises substantial question of law or fact likely to result in  - -

(I) reversal,
(ii) an order for a new trial, . . .

If the judicial officer makes such findings, such judicial officer shall order
the release of the person in accordance with section 3142(b) or (c) of this title . . .”
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defined “substantial question” as one that is a “fairly debatable question.”  Id. at

1282-83.  The crux of the inquiry is whether there is a reasonable basis for appeal,

rather than a likelihood of success once the issues are fully developed on appeal:

Congress did not intend to limit bail pending appeal to cases in which
the defendant can demonstrate at the outset of appellate proceedings
that the appeal will probably result in reversal or an order for a new
trial. . . .  [R]equiring the defendant to demonstrate to the District
Court that its ruling is likely to result in reversal is tantamount to
requiring the District Court to certify it believes its ruling to be
erroneous.  Such an interpretation of the Act would make a mockery
of the requirements of Fed. R. App. P. 9(b) that the application for
bail be made.

*  * *
The question may be “substantial” even though the judge or justice
hearing the application for bail would affirm on the merits of the
appeal.  The question may be new and novel.  It may present unique
facts not plainly covered by the controlling precedents.  It may
involve important questions concerning the scope and meaning of
decisions of the Supreme Court.  The application of well-settled
principles to the facts of the instant case may raise issues that are
fairly debatable.

Id. at 1280-81.

An exception provides that a person convicted of either (1) a crime of

violence; (2) an offense for which the maximum punishment is life imprisonment

or death; or (3) certain drug trafficking offenses shall be detained pending appeal. 

See 18 U.S.C. § 3143(b)(2), referring to drug offenses described in 18 U.S.C.

§ 3142(f)(1)(A), (B), or (C).  This exception requiring detention does not apply to

the case at bar because the offenses of which defendant Ioane was convicted at trial

are tax offenses and do not fall within any of the specified categories.  In this case,

release is mandated because Ioane satisfies each of the conditions for release

pending appeal.
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B.  IOANE IS NEITHER LIKELY TO FLEE NOR IS HE A
DANGER TO THE COMMUNITY.

18 U.S.C. § 3142(g) sets forth the factors the judicial officer is to consider in

determining whether a defendant is a flight risk or a danger to the community.  

The record shows by clear and convincing evidence that Ioane is neither likely to

flee nor is he a danger to the community.  The charges in this case are tax

offenses–not ones that involve any risk of danger to the community.  Ioane is 50

years old and lives with his wife of 24-years Shelly Olson, in Atwater, California.

They have three adult children together.  Over a 2 1/2 year period, Ioane made all

his court appearances, including post-verdict hearings on his post-trial motions and

sentencing.  

After the verdict, the district court released Ioane on a bond secured by the

deeds of trust on three properties until sentencing, which remain available to secure

his release pending appeal.  App. C, at App. 11-27.  The district court imposed

stringent conditions in releasing Ioane pending sentencing, which included home

detention, electronic monitoring, supervision by U.S. Pretrial Services, and

restrictions on employment.3  App. B, at App. 8-10.  The probation report and the

government in this case recommended that Ioane be sentenced to 121 months

imprisonment.  Nonetheless, Ioane appeared at sentencing as ordered.  The

evidence demonstrates convincingly that Ioane is not a flight risk.

3 The docket sheet shows that Ioane has health conditions that were noted for
the record at the time of sentencing.  The presentence report indicated that he
suffers from anxiety, high blood pressure, low cholesterol, sleep apnea, and plantar
fasciitis.  Presentence Report, at 10, ¶¶ 38-39.
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C.  IOANE’S APPEAL IS NOT FOR THE PURPOSE OF DELAY.

Ioane’s counsel represents that the appeal to be filed is not for the purpose of

delay.  Rather, as set forth below, Ioane’s appeal involves substantial appellate

issues that, if successful, will result in reversal for new trial and/or acquittal.  

D.  THE APPEAL RAISES “SUBSTANTIAL QUESTIONS OF
LAW OR FACT.”

The appeal to be filed raises a “substantial question of law or fact” within

the meaning of 18 U.S.C. § 3143(b).  A substantial question may be raised by an

issue even where the Court has previously denied the motion or legal challenge.  In

the Ninth Circuit, “substantial question” is one that is “fairly debatable” or “fairy

doubtful.”  U.S. v. Handy, 761 F.2d 1279, 1282 (9th Cir. 1985).   At this stage,

there is no requirement that the defendant demonstrate that the district court is

most likely wrong or that its ruling is likely to result in reversal on appeal.  Id. at

1281.

E.  ISSUES TO BE RAISED ON APPEAL

In the district court, Ioane raised numerous significant motions and issues

that are likely to be the basis for his appeal, including:

(1) the denial of his motion to dismiss for violation of the Speedy Trial Act,
filed 8/18/11 (document 112); 

(2) the denial of his motion for bill of particulars, filed 8/18/11 (document
113);

(3) the denial of a motion to suppress evidence obtained pursuant to an
overbroad search warrant seeking records regarding, inter alia, “the transfers
of any funds or money;” (document 47, filed 8/27/09); 

(4) the denial of some of defendant’s proposed jury instructions, filed
9/19/11 (document 126) and defendant’s proposed supplemental jury
instructions, filed 9/26/11 (document 133); and

(5) the denial of his motion for acquittal or a new trial (document 150, filed
11/7/11), which includes an argument that the government’s theory and
evidence at trial constituted an impermissible “variance” from the
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conspiracy charge in the indictment.  

Although identification of all claims and full briefing must await completion

and review of all the transcripts and records in the case, the following two

identified claims involve at least “substantial questions” of fact or law that, if

successful, would result in reversal for dismissal of the indictment or a new trial: 

1. The District Court’s Erroneous Denial of Ioane’s Motion to
Dismiss for Violation of the Speedy Trial Act Requires
Reversal.

The Speedy Trial Act (STA) mandates that any criminal defendant be tried

within seventy days of the date he is formally charged, or his initial appearance,

whichever occurs later.  18 U.S.C. § 3161(c).  Time may be excluded from the 70-

day time period in limited, specified circumstances.  Certain exclusions, such as

time excluded for ruling on pretrial motions, are automatic, and do not require that

the district court make express findings on the record.  See United States v.

Tinkleberg, 131 S. Ct. 2007, 2013 (2011); Bloate v. United States, 130 S. Ct. 1345,

1353 (2010).  In contrast, there are also discretionary exclusions; these

discretionary exclusions require the court to articulate on the record its reasons for

finding that a particular continuance is justified.  18 U.S.C. § 3161(h)(7)(A). 

Under section 3161(h)(7)(A), time should not be excluded “unless the [district]

court makes reasonably explicit findings that demonstrate that the ends of justice

served by granting the continuance do, in fact, outweigh the best interests of the

public and the defendant in a speedy trial.”  United States v. Perez-Revelez, 715

F.2d 1348, 1352 (9th Cir. 1983).  

In Ioane’s case, the district court erred in failing to grant Ioane’s motion to

dismiss for violation of the STA for at least two reasons.  First, the 70-day period

had, in fact, elapsed by the time that Ioane was tried because there was no STA
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justification for exclusion during at least 97 days while Ioane’s case was pending

before trial and after his co-defendant Vincent Booth had pled guilty.  In addition,

the district court failed to make sufficient findings on the record to justify

continuing the case and excluding STA time.  Each of these two errors, standing

alone, violated Ioane’s speedy trial rights and require reversal for dismissal of the

indictment.

The defendant may move to dismiss the indictment for a violation of the

STA before trial.  Zedner v. United States, 547 U.S. 489, 499 (2006).  Where the

defendant successfully demonstrates a violation of the STA, the court must dismiss

the indictment, either with or without prejudice.  18 U.S.C. § 3162(a)(1); see also

United States v. Medina, 524 F.3d 974, 980 (9th Cir. 2008).  Since Ioane timely

filed a meritorious motion to dismiss under the STA, the district court was required

to dismiss the indictment.  The court’s failure to do so raises, at a minimum, a

substantial question of law and fact in this appeal that will likely lead to the

dismissal of the indictment.  Application of the STA’s legal standards is reviewed

de novo, while the factual findings of the district court are reviewed for clear error. 

United States v. Alvarez-Perez, 629 F.3d 1053, 1056-57 (9th Cir. 2010).  “[W]hen

a district court makes no findings on the record in support of [an ‘ends of justice’]

continuance, harmless-error analysis is not appropriate.”  Zedner, 547 U.S. at 509.  

a. Because Ioane’s Co-Defendant Vincent Booth Pled
Guilty, Any Time Excluded at Booth’s Request for his 
Need to Prepare and Complexity After the Guilty
Plea Was Improperly Excluded Under the STA.

When the defendant is not brought to trial within the 70-day period, his

motion to dismiss must be granted. 18 U.S.C. § 3162(a)(2).  The 70-day period

begins to run from either the filing date of the information or indictment, or the

initial appearance in front of a judicial officer, whichever is later.  18 U.S.C.
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§ 3161(c)(1).  An indictment was returned against Ioane and his co-defendants,

Vincent and Louise Booth on April 9, 2009.  App. O, at App. 115-124.  Ioane

entered his initial appearance and plead not guilty on April 10, 2009.  App. 127. 

Thus, the 70-day period began to run as of April 10, 2009.  

In this case, the 70-day period had, in fact, long expired by the time his jury

trial began on September 26, 2011.  Twenty-one days passed (without an exclusion

under the STA) before Ioane made his second appearance in court on May 1, 2009. 

At the May 1, 2009 court appearance, Ioane objected to the request for a

continuance made on behalf of one of his co-defendants, and asserted his right and

desire for a speedy trial.  Ioane again objected to a continuance and insisted on a

speedy trial at a hearing held on October 8, 2009.  App. M, at App. 107, 108-09, &

111. During the same hearing, the court denied a motion to sever, which would

have permitted Ioane to have a speedy trial.  App. M, at 102-03.  At a status

conference held on December 3, 2009, Ioane again objected to any continuance

and demanded a speedy trial.  App. L, at App. 93.  He  made additional objections

to his co-defendants request for continuances at hearings on March 4 and June 11,

2010, and continued to assert his desire to exercise his speedy trial rights.  App. H,

at App. 69; App. K., at App. 88.  At each appearance, the district court, over

Ioane’s objection, granted continuances at the request of his co-defendants, the

government, or both.  App. H, at App. 72-73; App. K., at App. 88-89.

The nature of Ioane’s case changed significantly on July 30, 2010.  At that

time, Ioane’s co-defendant, Vincent Booth, pled guilty with an agreement to

cooperate with the government against Ioane.  App. F., at App. 43-52.  The

prosecutor also agreed that the charges against Louise Booth (Vincent’s wife, and

Ioane’s only other co-defendant) would be dismissed as long as Vincent Booth
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continued to cooperate against Ioane.  App. G., at App. 61.  Therefore, Ioane, as of

July 30, 2010, was the only defendant remaining for trial. 

No mention of any time exclusion was made during that change of plea

hearing; the court apparently assumed that a continuance granted on June 11, 2010,

over Ioane’s objection, continued to be effective.  The basis for that continuance

terminated, however, once Vincent Booth pled guilty with the understanding the

case against Louise Booth would be dismissed at sentencing.  Without any other

basis for excluding time, time was improperly excluded all the way to October 17,

2010, where time was properly excluded again for the pendency of the

government’s motion in limine filed October 18, 2010.  App. 134 (docket entry

81); see 18 U.S.C. § 3161(h)(1)(F) (exclusion for “delay resulting from any pretrial

motion through the conclusion of the hearing on, or other prompt disposition of,

such motion”). 

In this way, Ioane’s case is controlled by United States v. Jordan, 915 F.2d

563 (9th Cir. 1990).  In Jordan, this Court held that the district court could not rely

on a previously-granted “ends-of-justice” continuance to exclude time after

severance of the case eliminated the basis for the previous continuance.  Id. at 565. 

The Court found that a continuance, which excluded time under § 3161(h)(7)(B(ii)

for complexity, could not continue to apply “regardless of any changes in

circumstance, and without the need for further findings.”  Id.  To hold that one

early continuance remained valid throughout the proceedings “could exempt the

entire case from the requirements of the Speedy Trial Act altogether, and open the

door for wholly unnecessary delays in contravention of the Act’s purpose.”  Id. at

565-66.  

The excluded time between Booth’s guilty plea and the filing of the
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government’s motion in limine on October 18 was just such an unnecessary delay

as contemplated by this Court in Jordan.  Although the district court judge had

excluded time from June 11, 2010, the justification for making that time exclusion

under the STA ceased to exist the moment that Vincent Booth pled guilty, with an

agreement that the charges against his wife Louise Booth be dismissed at

sentencing.  As of that moment, Ioane was no longer scheduled to go to trial with

his co-defendants, and therefore, Ioane’s repeated requests for a speedy trial took

precedence over any ends of justice that could have been served by a continuance. 

After the change of plea, 76 days passed before the government filed a motion in

limine which automatically tolled the STA.  With 21 days having previously

expired, Ioane’s trial took place at least 26 days beyond the 70-day limitation

period, based on this error alone.  He was therefore entitled to a dismissal, either

with or without prejudice.  18 U.S.C. § 3162(a)(1).

No further time exclusion was applicable in Ioane’s case until October 18,

2010, when the government filed a motion in limine for trial.  Seventy-six days had

passed under the STA by that date.  Adding the 21 days that elapsed in between

Ioane’s first appearance the subsequent request/grant of a continuance, results in

97 total days that were not properly excluded for any justification under the STA. 

This far exceeds the 70-day speedy trial requirement.  Ioane has therefore made a

substantial showing that there is a legitimate question of law and fact that could

result in a new trial, justifying his release pending appeal.
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b. There Were Insufficient Findings on the Record to
Support the Conclusion That the Continuances Were
Reasonable.

“In ruling on a defendant’s motion to dismiss, the court must tally the

unexcluded days;” in that tally, the court cannot exclude days for continuances

“without on-the-record findings.”  Zedner, 547 U.S. at 507.  The requirement that

findings supporting “ends of justice” exclusions be made on the record is contained

in the STA itself.  See 18 U.S.C. § 3161(h)(7)(A).  The STA lists the factors that

the district court should address in its on-the-record analysis, including:

(i) Whether the failure to grant such a continuance in the proceeding
would be like to make a continuation of such proceeding impossible.

(ii) Whether the case is so unusual or complex, due to the number of
defendants, etc. . . that it is unreasonable to expect adequate
preparation . . .

(iii)  Whether, in a case in which arrest precedes indictment, delay in
the filing of the indictment is caused because the arrest occurs at a
time such that it is unreasonable to expect return and filing of the
indictment within the period specified in section 3161(b) [18 U.S.C.
§ 3161(b)] or because the facts upon which the grand jury must base
its determination are unusual or complex.

         
(iv)  Whether the failure to grant such a continuance in a case which,
taken as a whole, is not so unusual or so complex as to fall within
clause (ii), would deny the defendant reasonable time to obtain
counsel, would unreasonably deny the defendant or the Government
continuity of counsel, or would deny counsel for the defendant or the
attorney for the Government the reasonable time necessary for
effective preparation, taking into account the exercise of due
diligence.

18 U.S.C. § 3161(h)(7)(B).  

Congress and the Supreme Court have emphasized, respectively, that “[n]o

continuance under subparagraph (A) [] shall be granted because of general

congestion of the court’s calendar,” (18 U.S.C. § 3161(h)(7)(C)), and the STA “is

not satisfied by the District Court’s passing references to the case’s complexity in

its ruling.”  Zedner, 547 U.S. at 507.  “‘[E]nds of justice’ exclusions were intended
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by Congress to be ‘rarely used,’[] . . . the provision is ‘not a general exclusion for

every delay.’”  Jordan, 915 F.2d at 565 (citations omitted).  “The government

shares the responsibility for the speedy trial enforcement.”  Id. at 566.

In addition to the ninety-seven days that were not excludable under the STA,

supra, part II(E)(i), other continuances granted by the district court were based on

wholly insufficient findings under the STA.  Specifically, on November 16 and

December 7, 2010, the district court entered orders to exclude time from the date of

the respective order until the then-set trial dates of January 31, 2011 and April 11,

2011.  Those orders, however, did not make any reference to any of the facts or

circumstances in Ioane’s case.  App. I, at App. 77-79; App. J, at App. 80-82.  No

reason whatsoever was given by the parties or the court to justify the continuance. 

The district court orders also failed to mention any of the enumerated factors from

§ 3161(h)(7)(B).  The orders were entirely lacking in analysis and factual support. 

The November 16 order merely stated that time is excluded “pursuant to

§§ 3161(h)(8)(A) and 3161(h)(8)(B)(ii).”4  App. J, at App. 82.  The December 7

order was just as conclusory, and lacked any factual support or analysis.  App. I, at

79.  Without a proper analysis, as required by Zedner, the only effect of those

orders was a continuance, but not an exclusion of time.  The court orders

exemplify the “passing references” to ends of justice continuances that the

Supreme Court sought to prohibit in Zedner.  547 U.S. at 507.  Therefore, the 146

days between November 16, 2010, and April 11, 2011 should not have been

excluded (76 days beyond the statutory limit).

After the December 7 order, the district court did not see Ioane, or rule on

4 In fact, no such section of the STA exists.  In all likelihood, the parties and
the district court were referring to §§ 3161(h)(7)(A) and 3161(h)(7)(B)(ii).
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any continuance until February 25, 2011. At the February 25, 2011 court date, the

trial date was moved from April 11, 2011, to September 12, 2011.  App. E, at App.

30-42.  Although the court accepted what it considered to be a knowing and

intelligent waiver of Ioane’s speedy trial rights for that time period, the court did

not go through an “ends of justice” analysis required by the STA.  At the very

least, the court should have included a brief summary of the particular facts that

would cause delay based on the STA factors found in § 3161(h)(7)(B).  The order

to exclude time “without on-the-record findings” rendered the exclusion

inoperable.  Zedner, 547 U.S. 489, 507.  Therefore, time was improperly excluded

from the older trial date of April 11, 2011 until the newer trial date of September

12, 2011.  Adding those days brings the total of number of days improperly

excluded for insufficient findings to 298. 

Finally, the court sua sponte continued the trial date from September 12,

2011 to September 26, 2011 based on the unavailability of the court.  App. 136

(order filed 9/1/11, docket entry 118).  Such a reason for a continuance is expressly

rejected by the STA at § 3161(h)(7)(C).  Therefore, these additional fourteen days

should not have been excluded.  The total number of days that Ioane endured

without a proper time exclusion, due to wholly inadequate findings was 312.  

In sum, there was a total 409 days for which there was no justifiable time

exclusion under the STA.  This was either because justification for the exclusion

had expired, there were inadequate findings on the record, or there was simply no

attempt to exclude time:

1.  April 10, 2009 - May 1, 2009.  Initial appearance to first continuance. 
No exclusion of any kind. 
21 days.

2.  July 31, 2010 - October 17, 2010.  Days that were improperly
excluded based on co-defendants who were no longer going to trial
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due to a plea of guilty.
76 days.

3. November 16, 2010 - April 11, 2011.  Days that were excluded as a
result of improper orders without findings required under the STA on
November 16 and December 7, 2010
146 days.

4. April 11, 2011 - September 12, 2011.  Days that were excluded
without adequate court findings justifying an “ends of justice”
exclusion.
152 days.

5. September 12, 2011 - September 26, 2011.  Days that were excluded
based on the court’s own sua sponte motion due to its unavailability.
14 days.

Total: 409 days (339 days over the statutorily permissible limit).

2. The District Court’s Erroneous Denial of Ioane’s Motion To
Suppress Evidence Requires Reversal For New Trial.

Before trial, Ioane moved to suppress evidence obtained pursuant to a search

warrant, inter alia, on the ground that the warrant was facially overbroad in

violation of the Fourth Amendment.   Defendant’s Motion to Suppress, filed

8/27/09 (App. 130, docket entry 47).  The district court denied the motion at a

hearing on October 8, 2009.  App. M, at 102-05.  This Court reviews motions to

suppress, as well as conclusions of law underlying a motion to suppress, de novo. 

United States v. Forrester, 512 F.3d 500, 506 (9th Cir. 2008).

The Fourth Amendment requires that no warrant shall issue except those

“particularly describing the . . . things to be seized.”  U.S. Const. Amend. IV.  In

determining whether a warrant lacks sufficient specificity, courts must “examine

both the warrant’s particularity and its breadth.”  United States v. Kow, 58 F.3d

423, 426 (9th Cir. 1995).  “The purpose of the particularity requirement is to make

general searches impossible.”  United States v. Holzman, 871 F.2d 1496, 1508 (9th

Cir. 1989).  “This requirement prevents general, exploratory searches and
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indiscriminate rummaging through a person’s belongings.”  United States v.

Spilotro, 800 F.2d 959, 963 (9th Cir. 1986).  Unless a “search warrant alleges with

reasonable particularity the types of items that may be seized,” the warrant “cannot

provide meaningful guidance to the officer charged with its execution.”  United

States v. Clark, 31 F.3d 831, 836 (9th Cir. 1994). The warrant “must set out

objective standards by which executing officers can differentiate items subject to

seizure from those which are not.”  Spilotro, 800 F.2d at 963. 

The warrant to search Ioane’s residence in this case is overbroad because it

essentially permits officers to search for and seize almost all records in any form

found at Ioane’s residence.  The warrant failed to restrict government agents in any

meaningful way, converting the warrant into the type of general, overbroad warrant

prohibited by the Fourth Amendment.  Paragraphs 1 through 10 of the search

warrant’s attachment B, set forth at App. 113-14, authorized the seizure of virtually

all of Ioane’s personal and business records, including his computers and

electronic storage devices, and electronic information stored therein “for the period

beginning Jan 1 1999 to the present.”  App. 113.  The conclusion that the warrant

in this case is unconstitutionally overbroad follows from a number of cases in this

circuit that have invalidated warrants or portions thereof that contain language

similar to the warrant used to search Ioane’s residence.  See Kow, 58 F.3d at 426-

27; United States v. Stubbs, 873 F.2d 210, 211-12 (9th Cir. 1989); Spilotro, 800

F.2d at 963-68; United States v. Crozier, 777 F.2d 1376, 1381 (9th Cir. 1985).  

Thus, because the warrant is facially overbroad, the district court erred in denying

Ioane’s motion to suppress.  At a minimum, the issue raises a substantial question

of law that, if successful, would result in reversal, justifying the granting of release

pending appeal.
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III. IF THE ISSUES IN IOANE’S APPEAL ARE RESOLVED IN HIS
FAVOR, THE APPEAL WILL “RESULT IN REVERSAL OR A NEW
TRIAL.”

The final requirement for release pending appeal is that “if a substantial

question is determined favorably to [the defendant] on appeal, that decision will

likely result in an order for a new trial.”  Handy, 761 F.2d at 1283.  In the case at

bar, if any of Ioane’s claims are resolved in his favor, he would be entitled to

reversal for a new trial or outright dismissal.   The erroneous denial of a motion for

new trial for a violation of the Speedy Trial Act requires reversal and dismissal

either with or without prejudice.  United States v. Taylor, 487 U.S. 326, 332

(1988).   Likewise, Ioane’s appeal of the district court’s denial of his motion to

suppress, if successful, would result in a new trial on remand.  Moreover, other

potential issues raised in the district court, such as Ioane’s motion for acquittal

under Fed. R. Crim. P. 29 or for a new trial under Fed. R. Crim. P. 33 would, by

definition, require either acquittal or a new trial if successful on appeal.  
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IV.  CONCLUSION

For the reasons stated above, this Court should grant Ioane’s motion for

release pending appeal on the same conditions imposed when he was released

pending sentencing on November 11, 2012, which are set forth in the release order

in the Appendix at App. 8-10.

DATED: February 20, 2012

Respectfully submitted,

/s/ John Balazs             
JOHN BALAZS

Attorney for Defendant 
MICHAEL S. IOANE
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